FEMA Act, 1999 (Foreign Exchange Management Act)
effective date (1% June, 2000)

ot apply over citizen of India who are outside
unless they are resident in India

'

Earlier Act called FERA
,1973

Now, Foreign Exchange
Management Act ,1999

I '

Object Applies
Over whole of India
FaciIitateAérna\‘ .
trade & Payment For promoting the

all branches, offices & Agencies
outside India

orderly development &
maintenance of foreign

market in India Owned or controlled by a person

resident in India

+

Any contravention committed
outside India by any person

To whom this Act applies



Important Definitions

!

Authorized person Sec — 2(c)

v

Means as

)
; ; !

Authorized  Money Off shore
dealer changer banking
unit

v

Any other
person

Capital Account Transaction Sec 2(e)
Means a Transaction
v

Which alters the assets or liabilities

+ contingent liabilities

o

v

Authorized u/s 10(1)

Dea+in
/ \?oreign

Foreign -
securities
Exchange

Outside India

of a person resident

in India

l

Assets or Liability in
India of a person
resident outside
India

+

Includes a
transaction u/s 6(3)

}

Currency Sec 2(h)

Includes

All currency notes
Postal notes
Postal orders
Money orders
Cheque

Drafts

Letter of credit
Bill of exchange
Other instrument
as notified by the
RBI



Current A/C transaction Sec 2(j)

Means a transaction other than a

Definition — Part 2

capital account transaction

l Foreign Security Sec 2(o)

— Any shares, stock, bond, debenture or other
instrument — Expressed in foreign currency

v

Payment due

In connection
with foreign
trade, services,
short term
banking

In the ordinary
course of
business

v

Payment due

As Interest on
loan & as Net
Income from

investment

v

Remittances for
living expenses of
parents, spouse,
children residing
abroad

¢ But their redemption or dividend or interest

Expenses in Payable in Indian currency
connection with

Foreign travel,
education, medical
care of parents,
spouse & children



Defiyition-3

Foreign exchange Sec 2(n)

Means foreign exchange includes

l

Deposits, credit
balance payable

in any foreign
currency.

l

Drafts, traveller’s
cheque, letter of
credit or BOE

Drawn in Indian
Currency

But payable in
foreign currency

l

Drafts, traveler’s cheque,
letter of credit

Drawn by bank or persons

0/S India

v

But payable in Indian
currency

|

Person includes Sec 2(u)

- AnIndividual

- HUF

- Company

- Firm

- AOP/BOI

- Every artificial Judicial
person other than abo

- Any agency, office or
branch owned or
controlled by such per

Repatriate to India Sec 2(y)

Means bringing into India the

realized Foreign exchange

The selling of
such foreign
exchange

v

To an
authorized
person in India

In exchange for
Rupees

-

}

The holding of
realized amount

v

With authorized
person

Up to as notified
by RBI

J

and includes use of the realised amount for discharge of a

debt or liability denominated in foreign exchange and the

expression “repatriation’ shall be construed accordingly.



Section 2(v) - Person Resident in India

‘Person resident in India’ means-
1.A person residing in India for more than 182 days during the course of the preceding financial year but does NOT include

a) A person who has gone OUT of India or who stay OUTSIDE India, in EITHER case
- For or on taking up employment outside India, or
- For carrying on outside India a business or vocation outside India, or
- For any other purpose, in such circumstances a would his intention to stay outside India for an uncertain period;

b) A person who has come to or stay in India, in EITHER case, OTHERWISE than -
- For or on taking up employment in India, or
- For carrying on in India a business or vocation in India;
- For any other purpose, in such circumstances as would indicate his intention to stay in India for an uncertain period;

NOTE- under FEMA, Citizenship is irrelevant. 1in India

by a person resident outside India

Snap shot- PROI
e Employment O/S India
Gone out of India or stays e Carrying on business/vocation o/s India
outside India for e Other purpose with an intention to stay o/s for an uncertain period
Any other purpose PRII
. . e Employmentin India
Comes to India or stays in > Carrvi busi y tion in Indi
[ ]
india for arrying on business/ vocation in India PRII

e Other purpose for an uncertain period

Any other purpose

PROI



Dealing in Foreign Exchange/ Foreign Securities
Section 3- Restrictions on dealings in foreign exchange and foreign securities

No person shall

l Relaxations in restrictions (Section 3)

l l l \ All the restrictions mentioned under section
3 may be relaxed in the following manner:

(a)Deal in or transfer any  (b)Making any payment  (c) Receive (d)Enter in to any financial

foreign exchange or securit to or for the order of v transaction in India ¥ By making a provision to that effect

# ; Other than authorized person ; in the Act or in rules /regulations
To any person any person resident v For acquisition/ creation of v By the general/special permission
% outside India in any any payment by order or on of the Reserve Bank.
Not being an Authorized behalf of Any assets outside India by
manner
person v any person

any person resident outside

India in any manner
N— I
icci N
General permission under

section 3(a)

General permission under sections 3(b), 3(c) and 3 (d)

The RBI has permitted any Th hibitions i d by cl b d (d) of section 3 shall not apply t t ti tered into in Indi b
person to buy from any Post e prohibitions imposed by clauses (b), (c) and (d) of section 3 shall not apply to any transaction entered into in Indian rupees by or

Office, in accordance with any with -

law or rules made thereunder v’ aperson who is a citizen of India, Nepal or Bhutan resident in Nepal or Bhutan

for the time being in force, any v abranch situated in Nepal or Bhutan of any business carried on by a company or a corporation incorporated in India, Nepal or
foreign exchange in the form of Bhutan; and

postal orders or money orders. v abranch situated in Nepal or Bhutan of any business carried on as a partnership firm or otherwise, by a citizen of India, Nepal

or Bhutan.



RBI — General permission for payments by a person resident in India

The RBI has issued a general permission permitting any person resident in India to make payment in Indian rupees in the following cases

\ '

Expenses of hospitality ofa  pyrchase of gold or silver.

person visiting India.
Payment to a PROI,
Payment towards meeting
by means of a crossed cheque or a

draft

v

as consideration for purchase of

expenses on account of
boarding, lodging and
services related thereto or

travel to and from and , . .
gold or silver in any form imported

within India of a PROI whois  PY such person in accordance with

on a visit to India. the terms and conditions imposed

under any order.

v

Payment to a guarantor.
A PRII, being the principal debtor,

may make a payment to a PROI being a
guarantor,

such payment being by way of
reimbursement of the payment made to
the resident creditor by the non-
resident guarantor under the guarantee
furnished by him on behalf of the
principal debtor. Provided amount shall
not exceed the guaranteed amount.

Receipts by a person resident in India - General permission

v

(d) Payments to non-whole time director.

A company in or resident in India,

v

may make a payment in rupees
to its non- whole time director

who is resident outside India and is on a visit
to India for the company's work and is entitled
to payment of sitting fees or commission or
remuneration, and travel expenses to and
from and within India, as per company MOA
or as per rules of this ACT.

The Reserve Bank of India has issued a general permission permitting any person to receive any amount in the following cases

(a) Any person may receive any
payment made in rupees by
order or on behalf of a PROI
India during his stay in India out
of rupee funds provided by him
by sale of foreign exchange to an
authorised dealer or a money
changer in India.

(b) Any person may receive any payment
made by means of a cheque drawn on a
bank situated outside India or a bank
draft or traveller’s cheque issued outside
India subject to the condition that the
foreign exchange so received shall be
offered for sale to an AD or a money
changer within 7 days of receipt thereof.

(c) Any person may receive any
payment made in foreign currency
notes directly from out of India
subject to the condition that the
foreign exchange so received shall be
offered for sale to an authorised
dealer or a money changer within 7
days of receipt thereof.

|

(d) Any person may receive any
payment

by means of postal order or a
postal money order issued by a
post office outside India.



Current Account Transaction —Sec 5

I

Definition already discussed Section 5

\

Dealing in Current account transaction

Drawal of foreign exchange » means drawal from

! I |

An authorized person Opening of letter of credit Use of international/ credit
card/ debit card/ ATM

Which has an effect of creating
n exchange liability

a foreig
CA¥—> C.G has framed the Rules & dividend into
3 categories

(a)Transaction for which (b) Transactions for which (c) Transactions for which

foreign exchange is prohibited foreign exchange can be drawn foreign exchange can be
subject to the prior approval of drawn subject to the prior
the Central Government. approval of the Reserve Bank

of India.


http://www.lawcharts.in/

RULES ON CURRENTACCOUNT TRANSACTION

The Central Government has framed Foreign Exchange Management (Current Account Transactions) Rules,2000 . As per these rules, the current account
transactions have been divided into the following 3categories:

(a) Transactions for which drawl of foreign exchange is prohibited.

(b)Transactions for which foreign exchange can be drawn subject to the prior approval of the Central Government.

(c) Transactions for which foreign exchange can be drawn subject to the prior approval of the Reserve Bank of India. Transactions for which

drawal of foreign exchange is prohibited

Rule 3 read with Schedule prohibits drawal of foreign exchange (by any person) for the following purposes:

1. Payment for travel to Nepal and/or Bhutan.
2. Any transaction with a person resident in Nepal or Bhutan.
3. Remittance out office e from-
Vlottery winnings or
vracing/ridings or
vany other hobby.
4. Remittance for purchase of-

Vlottery tickets; or
vbanned/prescribed magazines; or

Vfootball pools, sweep stakes, etc.
5. Payment of commission on exports under Rupees State Credit Route, except payment of commission upto10% of the invoice value of export of tea
and tobacco.
6. Payment of commission on exports made towards equity investment in Joint Ventures/Wholly Owned Subsidiaries abroad of Indian companies.
7. Remittance of dividend by any company to which the requirement of dividend balancing is applicable.
8. Payment related to 'Call Back Services' of telephones.
9. Remittance of interest income on funds held in Non-Resident Special Rupee(Account)Scheme.



Transaction permissible with approval of Central Government
Rule 4 read with Schedule Il, prior approval of Central Government shall be required for drawal of foreign exchange (by any person) for the following
purposes:

1. Remittance of freight of vessel chartered by a PSU.

2. Multi-modaltransportoperatorsmakingremittancetotheiragentsabroad.

3. Remittance of containerdetentionchargesexceedingtherateprescribedbyDirectorGeneralof Shipping.

4. AdvertisementinforeignprintmediabyaStateGovernmentanditsPublicSectorUndertakingsexceedingUS$10,000.Exception-Norestrictionif payment is

made for promotion of-
(a) tourism; or
(b) foreign investments; or
(c) International bidding.
5. Payment of imports through ocean transport by a Government Department or a PSU on CIF basis (i.e. other than f. 0. b. and f. a. s. basis).
6. Remittance of prize moneyorsponsorshipofsportsactivityabroadexceedingUS$1,00,000.
Exception- No restriction if payment is made by-(a) International Level sports bodies; or
(b) National Level sports bodies; or
(c) State Level sports bodies.
7. Remittance of hiringchargesoftranspondersbyTVChannelsandinternetServiceProviders.
8. Cultural Tours
9. Remittance for membership of P&I(Protection & Indemnity Insurance)Club.

Exception- No approval of the Central Government is required where the payment is made out off under held in Resident Foreign Currency (RFC) Account
of the remitter or EEFC A/C (except for remittance for membership of P&l Club)
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Transactions permissible with approval of Reserve Bank
Rule 5 read with Schedule Il makes the following provisions in this regard:
1. Facilities for individuals:

~

Individuals can avail of foreign exchange facility for the following purposes within the limit of USD 2,50,000 only (referred to as 'the Liberalised Remittance
Scheme'). Any additional remittance in excess of USD 2,50,000 for the following purposes shall require prior approval of the Reserve Bank of India:

i. Private visits to any country (except Nepal and Bhutan)
ii. Gift or donation
iii. Going abroad for employment
iv. Emigration
v. Maintenance of close relatives abroad
vi. Travel for business, or attending a conference or specialized training or for meeting expenses of medical treatment or check-up abroad, or for
accompanying as attendant to a patient going abroad for medical treatment/ check-up
vii. Expenses in connection with medical treatment abroad
viii. Studies abroad
ix. Any other current account transaction.

However, for the purposes mentioned at item numbers (iv), (vii) and (viii) above, an individual may draw the foreign exchange exceeding USD 2,50,000 if it
is so required by the country of emigration, medical institute offering the medical treatment or the university, respectively.

B3

% If an individual remits any amount under the Liberalised Remittance Scheme in a financial year, then the applicable limit for such individual would
be reduced from USD 2,50,000 by the amounts or emitted. A person who is resident but not permanently resident in India and
(a) is a citizen of a foreign State other than Pakistan; or

(b) is a citizen of India, who is on deputation to the office or branch of a foreign company or subsidiary or joint venture.

India of such foreign company, may make remittance upto his net salary (after deduction of taxes, contribution to provident fund and other deductions).

Explanation: or the purpose of this item, a person resident in India on account of his employment or deputation of a specified duration (irrespective of
length thereof) or for a specific job or assignments, the duration of which does not exceed 3, years, is a resident but not permanently resident:

A person other than an individual may also draw the foreign exchange, mutatis mutandis, within the limit prescribed under the Liberalised
Remittance Scheme for the purposes mentioned hereinabove.
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Exception- No approval of the Reserve Bank is required where the payment is made out of the funds held in Resident Foreign Currency (RFC) Account of the
remitter.

2. Facilities for persons other than individual

The following remittances by persons other than individuals shall require prior approval of the Reserve Bank of India.

i Donations exceeding 1% of their foreign exchange earnings during the previous 3 financial years or USD 50,00,000, whichever is less, for-
(a) Creation of chairs in reputed educational institutes;

(b) Contribution to funds (not being an investment fund) promoted by educational institutes; and
(c) Contribution to a technical institution or body or association in the field of activity of the donor Company.

ii. Commission, per transactOion, to agents abroad for sale of residential flats or commercial plots in India exceeding USD 25,000 or 5% of the
inward remittance whichever more is.

iii. Remittances exceeding USD1,00,00,000 (1 Crore) per project for any consultancy services in respect of infrastructure projects and USD10,00,000(Rs
10 Lacs)perproject,forotherconsultancyservicesprocuredfromoutsidelndia.

iv. Remittances exceeding 5% of investment brought into India or USD 1, 00,000 whichever is higher, by an entity in India by way of reimbursement
of pre-incorporation expenses.

Exception-No approval of the Reserve Bank is required where the payment is made out of funds held in Resident Foreign Currency (RFC) Account of
the remitter



Capital Account transaction (section-6)

y

v

Definition of capital account
transaction Sec 2(e.)

Already discussed

v
v

Capital Account transaction is basically split into the following categories

v

Schedule | — Regulation 3

(1) Transaction made by persons resident in
India is

—>» Investment by a PRIl in foreign securities

—»Foreign currency loans raised in—» India or abroad
By a PRI

—» Transfer of immovable property o/s India by a PRI|

—» Guarantee issued by a PRIl in favour of a PROI

—» Exports, imports & holding of currency/currency
notes

—> Loans & overdraft by a PRIl from PROI

—» Maintenance of foreign currency accounts in India
& o/s India by a PRII

— Taking out of insurance policy by a PRIl from an
insurance company o/s India

— Loans & O/D by a PRIl to a PROI

— Remittance outside India of capital assets of PRII

v

Schedule Il - Regulation 3

(2) Transactions made by a person’s resident o/s India is

~ Investment in India by aEROI

v v
Issue of security by a body Investment by way of
corporate or an entity in contribution by a PROI
India & investment by a

To the capital of a firm or a

PROI
proprietorship or an AOP in India

—» Acquisition & trade of immovable property in India by a
PROI

— Guarantee by a PROI in favour of or on behalf of a PRII
—» Import & export of currency into/ from India by a PROI
— Deposits between a PRIl & PROI

—»Foreign currency accounts in India by a PROI

—» Remittance outside India of Capital assets in India of a PROI



Capital account Transaction 2" Chart

v

Transactions with no restriction

Thelare
For amortization of loan For deprecation
Eg- payment of loan of direct investment
installment

In ordinary course of business

v

Prohibited transactions — Regulation 4

v

On certain transactions, the RBI imposes prohibition

(A)No person shall

Undertake or sell or
draw foreign exchange

To or form an
authorized person for
any capital transactions

Provided that

v

A resident individual

May draw, for an authorized
person foreign exchange- not
exceeding & USD 250000/
financial year

v
No part of the foreign exchange of USD
2,50,000 shall be used for remittance
directly or indirectly to countries notified
as non-co-operative countries and
territories by Financial Action Task Force
(FATF) from time to time and

communicated by the Reserve Bank of
India to all concerned.

(B)The PROI is prohibited from making
investment in India

In any company/ partnership firm/
proprietary concern/ an entity whether
incorporated or not which is engaged or
proposes to engage

- Inthe business of chit fund

- As Nidhi Co.

- In agricultural or plantation activities

- Inreal estate business or
construction of farm house

- Intrading in TDR (Transferable
Development Right)



Authorized person section-10

!

Definitions

Already discussed

!

Duties of Authorized person

!

To comply
with RBI
direction

!

Not to
engage in
unlawful

transaction

To ensure
compliance
with act,
rules etc.

l

To report

v

RBI

v

In any
contravention
takes place

Revocation of authorization

y

In following cases

)

Power of RBI (section 11)

)

|

RBI

v

Such authorized person

Revoke

In public

interest

'

A 4

v

Failed to Contravenes

comply the the provision

condition of this Act
Reasonable

v

opportunity of

being heard in

given

!

Issue of
direction

For the
compliance
of
ACT/Rules
etc

!

Calling the
information

A

4

!

Opportunity of
being heard

v
Should be
given

Penalty of contravention

!

}

When can penalty

believed

!

Amount of penalty

Contravenes
any direction of
RBI

Fails to file any
return

10000Rs
Contravention
continue

2000/day
further penalty



I

The RBI

Power to RBI to inspect Authorized Person (section 12)

Can inspect

By any officer specially authorized

!

Duty produce book & furnish
information ¢

To produce anyffﬁcer/ inspector

Such books/ Accounts other document

Business of any authorized person

b

l

Verifying
correctness of
any statement/
information/
furnished to
RBI

l

To obtain any
information

If authorized
person has failed
to furnish

Duty to acquire foreign exchange:-

If a person —p acquired foreign exchange

For any specified purpose

Shall be deemed to have committed

contravention
If he

l i

with the provision

of this Act/ Rules/
Regulations

such purpose

Does not surrender

it to authorized
person

Wit*]in the specified
period

!

Uses the foreign
exchange

Any other
purpose for
which it is
acquired

Prohibited



Export of Goods & Services (Section 7) 1st chart

|

Exports means:-

|

Taking out of India

To a place outside
India of any goods

}

Provision of services
From India

To any person

Outside India

Services means service of any

description available to users,

for examples- Banking,

Financing, insurance,

transport etc

}

RBI right over the Exporter & Export Proceeds

v

Furnishing of declaration
by exporter

- Correct
particulars
- If full export

Ascertain (at the time of
export)

Exporter should specify

The amount he is
expected to be received
by sale of goods

I

Furnishing of
information as
required by RBI

v

Declaration by an
exporter of services

- Shall give to
RBI

|

Payment made for
such services

Delay in receipt of
export proceeds

I

Issue of
declaration by RBI

RBI issue direction
Full export value

Received without
undue delay

!

Realization/
Repatriation of
foreign exchange
i.e. export
proceeds

Exporter takes
reasonable steps

To realize &
repatriate

v

As per
regulations
refrain from
doing

Reduction of
export proceeds



Exports of Goods/Services (Chart-2)

l

Requirementi for making exports

Exemption from declaration — Rule 4

A declaration shall be
summated

v

By every exporter of
goods or software

v
Export of goods any pl
outside India

!

Forms of declaration

v" The declaration in
form EDF shall be
submitted in
duplicate to the
Commissioner of
Customs.

v" SOFTEX - Export of
software

!

The documents

Should be submitted
within 21 days

From the date of export

trade samples of goods and publicity material supplied free of payment

personal effects of travellers, whether accompanied or unaccompanied

ship’s stores, trans-shipment cargo and goods supplied under the orders of Central
Government or of such officers as may be appointed by the Central Government in
this behalf or of the military, naval or air force authorities in India for military, naval or
air force requirements

by way of gift of goods accompanied by a declaration by the exporter that they are not
more than Rs. 5 lakh in value

aircrafts or aircraft engines and spare parts for overhauling and/or repairs abroad
subject to their reimport into India after overhauling /repairs, within a period of 6
months from the date of their export

goods imported free of cost on re-export basis

replacement goods exported free of charge in accordance with the provisions of
Foreign Trade Policy in force, for the time being.

goods sent outside India for testing subject to re-import into India

defective goods sent outside India for repair and re-import provided the goods are
accompanied by a certificate from an authorised dealer in India that the export is for
repair and re-import and that the export does not involve any transaction in foreign
exchange.

exports permitted by the Reserve Bank, on application made to it, subject to the terms
and conditions, if any, as stipulated in the permission.



Goods & Serices (Chart-3)

!

Indication of importer- exporter code
number

The IEC Number

Sha* be indicated

On %he copies of the declaration forms
Submitted by the exporter

To the specified authority

_» Shall be used in all
correspondence

Of the exporter

With the authorized
declare or the RBI

Authority to whom declaration is to be furnished &

the manner of dealing with the declaration:-

l

Declaration in form EDF

It shall be submitted in duplicate to
the commissioner of customs

He will verify the correctness of
documents

v

& forward the original declaration

v

To the nearest RBI office &
handover the duplicate form to the
exporter for bring submitted

To the authorized dealer

l

In reipect of export of computer software &

Declaration in form SOFTEX

audio, video, television software
Subn‘itted in 3 copies

To th& designated official of Ministry of
Information technology

Gove&nment of India
At th«isoftware tech. parks or FTZ or SEZ

# After certifying all 3 copies of the SOFTEX
form

The designated official shall forward the
original directly to the office of RBI

# The triplicate shall be retained by the
designated official for record



Good & services (Chart -4)

l

|

Period within which export value of
goods/ software/ service to be realized

!

|

In original case:-
The amount represent

The full export value of
goods/service/software exported

Shall be realized & repatriated to India

Within a 9 month from the date of
export ¢

##tHowever, where the goods are
exported to a warehouse

Established O/S India with the RBI
permission ¢

Then within 15 months from the date of

shipment of goods

y

#A.D may extend the period of 9/15 M if

sufficient & reasonable case

!

Where the export of goods/ software/
service has been made by unit in

SEZ

Status holder EOU Units in STP/ BTP
exporter EHTP’s

As defined in FTP

!

The amount shall be received & repatriated to
India within 9 month from the date of export

l

Transfer of document

An A.D may accept, for
negotiation or collection

Shipping document including
invoice & bill of exchange
covering exports

Provided that before accepting
such documents for negotiation
or collection

The A.D shall ensure that value
declared shall not be less than
value shown in collection
document



Adjudication — Sec 16

A 4

| .

Meaning:- \/For adjudication Duties of Adjudicating Authority:-
It is the process By Central Government l
BY whith ; " p v Dlspoie the complaint ____ pefore providing the
o Ii 7 comravenen Olver Within 1 year from the opportunity of being
Of any provision/ Act/ Rules/ > To appoint the date of receipt heard is given
Regulations/ Notification adjudicating authority
No
Dealt by the Appropriate Purpose *
Adjudicating Authority ) Specify the reason

For holding the inquiry

Prescribed as per the
Act + Rules



Penalties provided under FEMA for contravention of Provision of Act

!

When levied in following cases

v

Any person contravenes

Any provision , rule,
regulations, order under
the Act

Any conditions

Subject to which
authorization is issued by

RBI

/

|

Amount of penalty

Yes / l

A4

Amount of
contravention

\4

Penalt
dentified — | oY

) Up to 2 lacs may be
Penalty levied up

} levied
to 3 times the sum

involved

Contravention
Continue one
Future penalty

Not exceeding
5000/days

!

Other consequences of contravention

The Authorized Authority may issue
following direction also

v" Confiscation of currency

v

If any provision of the act is
contravenes

Issue of direction

Relating to foreign exchange
holding

Brought back into India or
retained outside India

v

As per direction



Consequences of Failure to pay penalty (section-14)

!

Imprisonment
If any'person

Fails go make full
payment of the
penalty

Imposed on him
Within 90 days

From'the date of
service of notice

Liable for civil
imprisonment

! !

Terms of Imprisonment Release of Defaulter

v
l l If amount is paid

Demand/raised In any other case

\ v

In the penalty Imprisonment up to 6
order exceed months

v

Rs 1 Crore

v
The
imprisonment

v

Up to 3 years



Provision in respect of enforcement of the Adjudicating Authority

Section 14 & 16

(1** Chart)

FEMA(Adjudication Proceedings & Appeals Rules, 2000)

l

Central Government
authorized person

Made a complaint in writing

Then only Adjudicating
Authority will start
proceedings

l

Issue of SCN (show cause notice)

For determining whether
contravention made or not

Authorized Authority sends a
notice (SCN)

Why the inquiry should not be
held against him

+

nature of contravention
committed

Person will reply within 10 days

’

Authorized
Authority issue a
notice

Fix-date, time for
hearing

Accused person

May appear
himself/lawyer/CA

Day fixed
Authorized

Authority -> explain

to the accused
person

Contravention
committed by hi

|

While holding enquiry
Authorized Authority
= Civil Court

If a per&on fails to
appear

Authoriz€d Authority
gives ex-parte
decision

'

Adjudicating authority
shall dispose of the
complaint

Within'1 year
o

record reason for the
same

Authorized Authority
gives an opportunity
of being heard & to



Enforcement (Chart-2)

Order levying Penalty

After considering the
evidence

Produced

v

Before Adjudicating
Authority

Provided that

Committed the
contravention

v

Impose such penalty

l l

Every order

v

Must be dated

v

Signed by the
Authorized Authority

A copy of the order

Supplied free of cost

l

Detention of defaulter on conclusion of inquiry

Up on the conclusion of the inquiry

v

Authorized authority — may make an order

For the detention of the defaulter

Adjudicating Authority

l

Leave the defendant in
the custody of the
officer

Not exceeding 15 days

l

Release him on his
furnishing security

For satisfying
Adjudicating Authority



Special Director—» Appeals¢— Appeals to> the Appellate Tribunal 2" Appellant authority

l

Special Director (Appeals)

The Central Government shall
appoint

1 or more (Special director)
Appeals

To hear appeals

Against the order of the
Authorized authority

The Cen#ral Government ¥ shall

Specify the jurisdiction of
special director (Appeal)

# No time limit has been disposed off
for an appeal

i

Any person
Aggrieved
By an order

Made by
adjudicating
authority

May prefer
An appeal

To the special
director
(Appeals)

l |

Order of special director (Appeal)
When can appeal

be filled - Special director (Appeal)->

o may pass such order-> may

If the, adjudicating . .
confirm, set aside

- Opportunity of being heard

- Send a copy of every order

authority is

To*he parties

l

An assistant director of enforcement

l

A deputy director of enforcement

l

The appeal shall be filled

45 days from the date of
order of the adjudicating
authority

If sufficient cause shown
Special director

Can extend the time



Appeal with the Appellate Tribunal (Section 19)

!

Establishment

The Central
Government

Shall appoint an
Appellate Tribunal

To hear appeals

Against the order
of

Authorized
authority

Special
directors (Appeals)

!

Who can
prefer an
appeal

Central
Government

Any person

ggrieved
—

May prefer
an appeal

To the
Appellate
Tribunal

!

Right of legal
assistance

The application

May either
appeal/ take the
assistance of a
legal practitioner/
CA

!

The Appellate
Tribunal is the 2™
Appellate appeal

Original | or

Revisionary
Jurisdiction

!

Deposit of penalty

While filling an
appeal

Penalty of deposit

With the Central
Government

However, the

Appellate Tribunal
may dispense with
such requirement

I

Order of Appellate
Tribunal

- Canorderas
it think fit

- Opportunity
of being
heard

- Copy of
order made
to the parties

!

Time limit for
disposed of
Appeal

Within 180 days
from the date of
filling the Appeal

No

Provide reason
for same



Appeal to High Court

!

The appeal tI High Court lies only, if

\

The decision/ order
appealed

Against

v

Has been passed by
the Appellate
Tribunal

L

The appeal
is filled on a
question of

law

v

Means a
guestion of
fact is final

High court
will not
entertain
the Appeal

!

Time for Appeal
60 days

From the date of
communication of
decision

+

sufficient reason

60 days further

l

Who can file the appeal

!

Appeal by
Central Govt.

|

Appeal by
the accused

Appeal to Supreme Court

Under FEMA, No provision for
appeal to Supreme Court from
the order of High Court

But Article 136(1)

A person can apply to Supreme
Court



Section 36:- Directorate of Enforcement

The C.G shall established

A doctorate of Enforcement with a

Director &  such other officer

Who shgll be called officers of
Enforcement, for the purpose of this Act

-  The C.G —» may authorize

Any other purpose PROI

Power of search & seizure Section 37(1)

The Director of Enforcement & other
officers of Enforcement

Not below the rank of any Assistant
Director

Shall take up for investigation the
contravention referred to in section 13

v

The Director An Additional A special
of Director of Director of
Enforcement Enforcement Enforcemen

v v

s

v

A Deputy
Director of
Enforcement

To appoint, officers of Enforcement below the rank of an

Assistant director of Enforcement

Presentation as to documents in certain cases section 39:-

Where any document

a) Is produced or furnished by any person or has been
seized from the custody or control of any person

b) Has been received from any place O/S India in the
course of Investigation of any contravention under
this Act

Such documents is tendered in any proceedings under
this Act in evidence

v' Presume that the signature below belongs to
particular person

v" Admit the document as evidence irrespective of
this fact that it is unstamped



Compounding of Offences — Sec 15

Compounding authority
Persons authorized by C.G u/s 15 i.e.

Classes of officers of the Enforcement
Directorate & classes of officer of the

RBI ¢

Can act as Compounding officer

Period of compounding of an offence:-
Any contravention u/s 13 may
Be compounded within 180 days

If application is filled to

Director of Enforcement or such other
officer of the Directorate of
Enforcement & officers

Of the RBI

!

In case of compounding, no proceeding
shall be intimated or continued

Against the person committing such
contravention under that section

In respect of the contravention so
compounded



IMPORT OF GOODS AND SERVICES:

1. Introduction:

!

|

Import of goods and services into India is allowed as
per Section 5 of FEMA, 1999 read with FEM (Current
Account Transaction) Rules, 2000. Import Trade is
regulated by DGFT (Directorate General of Foreign
Trade) under the Ministry of Commerce and Industry,
Department of Commerce, Government of India.

}

Authorised Dealer Category-1 Banks should ensure
that imports into India are in conformity with FTP in
force and FEM (Current Account Transactions) Rules,
2000 and directions issued by RBI order FEMA, 1999
from time to time.

2. General Guidelines for Imports:

!

1. General: Rules and Regulations are to be followed
by Authorised dealer (AD), while overtaking import
payment transactions on behalf of clients. AD must
particularly adhere to KYC guidelines issued by RBI.

2. Remittances for Import Payments: AD may allow
remittances for making payments for Imports, after
ensuring that all requisite details are made available

by importer and remittances is for bonafide trade
transactions as per law.



3. Obligation of Purchaser of Foreign Exchange:

v

v

(i) It should be utilised for
the purpose mentioned in
declaration made by him to
AD or for any other purpose
which is permissible under
the Act/Rules/ Regulations.

'

(ii) AD should ensure that
importer furnishes evidence of
import as in IDPMS (Import Data
Processing and Monitoring
system), Postal Appraisal Form
or Customs Assessment
Certificate etc. and satisfy
himself that goods equivalent to
the value of remittance have
been imported.

AD should ensure that all import
remittances outstanding on the
notified date of IDPMS are
uploaded in IDPMS.

v

v

(i) A PRI may make payment for import (iv) A PRI may also make payment
of goods in forex through: as under: *

- an international card held by him/in (a) In Rupees, for meeting expenses
rupees from international credit card/ on account of boarding, lodging and

slip signed by the imported, or who is on a visit to India;

- As prescribed by RBI from time to time; ¢

provided that the import is in conformity

with FTP.

(b) By means of Crossed Cheque or
Draft, as consideration for purchase
of gold/silver imported

v

(c) A company or Resident in India, may make payment in
rupees, to its non-whole time director, who is resident
outside India and is on a visit to India for company's work
and is entitled to payment of sitting
fees/commission/remuneration/travel expenses to and
from and within India, as per company's MOA/AQA/
Agreement/ SHS resolution/ Board's resolution.



4. Time limit for Settlement of Import Payments:

l

(i) For Normal Imports — Remittances against Imports
should be completed not later than 6 months from
date of shipment, except in cases where amounts are
withheld towards guarantee of performance etc. AD
may permit 'delayed' settlement of import dues, due
to disputes, financial difficulties etc.

!

However interest, if any, on such delayed payments,
usance bills (bills of exchange that allow drawee to
have period of credit on term) or overdue interest is
payable only for a period upto 3 years from date of
shipment at rate prescribed or trade credit from time
to time.

l

(i) For Deferred Payment Arrangement (DPA): DPA
(including suppliers' and buyers' credit) upto 3 years
are treated as trade credits for which guidelines as
mentioned in Circular for ECB and Trade Credits may
be followed.



5. Extension of Time:

!

|

(i) Limit of Extension: AD can consider granting
extension of time for settlement of import
dues upto a period of 6 months at a time
(maximum upto a period of 3 years)
irrespective of the invoice value for delays on
account of disputes about quantity or quality
or non-fulfilment of terms of contract;
financial difficulties and cases where importer
has filed suit against seller.

In cases, where 'sector' specific guidelines
have been issued by RBI for extension of time
(i.e. rough, cut and polished diamonds), the
same will be applicable.

N

l

(ii) Circumstances: While granting extension of time,
AD must ensure that:

' ’ !

(a) Import transactions (b) While considering (c) where extension of time
covered by invoices are not extension beyond 1 year has been granted by AD,
under investigation by ED/ from date of remittance, the date upto which
CBl/etc. the total outstanding of extension has been granted
importer does not exceed 1  may be indicated in
million USD or 10% of ‘Remarks' column.

average import remittances
during 2 preceding FY,
whichever is lower &

!

—

Note:

- Cases not covered by above instructions/beyond the above limits, may be referred to concerned

Regional Office of RBI

- The above extension period shall be reported in IDPMS as per message "Bill of Entry Extension"

and the date upto which extension is granted will be indicated in "Extension Date" column.



6. Import of Foreign Exchange/Indian Rupees:

¢
! l

Except as otherwise provided in Regulations, no - RBI may allow a person to bring into India, currency
person shall without general/ special permission of notes of Government of India/RBI, subject to RBI's
RBI, import/bring in India, any Foreign Currency. It is terms and conditions.

governed by FEMA, 1999 and FEM Regulations 2000.

7. Import of Foreign Exchange into India: A person may:

l
¢ l

- Send into India, without limit, fore in any form (other Provided that, it shall not be necessary to make such
than currency notes, bank notes and travellers declaration if aggregate value of Fore in form of
cheque) Bring into India from any place outside India, currency notes, bank notes or travellers cheque,
without limit, fore (other than unissued notes), brought in by such person at any time does not
subject to condition that such person makes a exceed USD 10,000 or equivalent and/or the
declaration to Custom Authorities, on arrival in India, aggregate value of foreign currency notes (Cash

at Airport in Currency Declaration Form (CDF) Portion] alone brought in by such person at any one

time does not exceed USD 5,000 or its equivalent.



8. Import of Indian Currency and Currency Notes:

- Any PRI who had gone out of India on a temporary visit, may bring into India, at the time of his return from any place outside

India (except Nepal and Bhutan), currency notes of Gol and RBI notes upto an amount not exceeding Rs.25,000 A person may

bring into India from Nepal or Bhutan, currency notes of GOl and RBI for any amount in denominations upto Rs.100/-

9. Issue of Guarantee by an AD:

!

(i) An AD may give may
give a guarantee in
respect of any debt,
obligation or other liability
incurred by a PRI and
owed to PROI, as an
importer, in respect of
import on deferred
payment terms as per
RBI's approval for import
on such terms.

!

(ii) An AD may give guarantee,
Letter of Undertaking or Letter
of Comfort in respect of debt,
obligation or other liability
incurred by PRI and owed to
PROI (overseas supplier of
goods, bank or financial
institution), for import of
goods, as permitted under FTP
and RBI's terms and
conditions.

'
(iii) An AD may in ordinary
course of his business, give
a guarantee in favour of a
non-resident service
provider, on behalf of a
resident customer who is a
service importer, subject to

such terms and conditions
as prescribed by RBI:

Limits of Providing Guarantee

I
(iv) An AD may, subject to
directions issued by RBI, permit
a person resident in India (PRI)
to issue corporate guarantee in
favour of an overseas lessor for
financing import through
Operating lease effected in
conformity with FTP and under
provisions of FEM Rules 2000
and directions issued by RBI
order FEMA, 1999,

Service Importer (SI) Amount of Guarantee

When a Sl is other than a public sector company or

Dept./Undertaking of GOI/State Govt. shall be issued

No Guarantee for an amount exceeding USD 5,00,000 or its equivalent

Where the Sl is public sector company or No Dept/undertaking of
Gol/State Govt.

No Guarantee for an amount exceeding USD 1,00,000 or its equivalent
shall be issued without prior approval of MoF, Gol.







